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IN THE DISTRICT COURT OF SANPETE OUUNTY, STATE OF UTAH

CUNNISON-FAYETTE CANAL COMPANY, )
a Utah corporation, E

Plai.ntiff : _
. ANSWER
vs. : B 7
Civil No. 5444
CUNNISON - IRRIGATIW COMPANY, a a :
Utah corporation, and 1{if the f£ol-
lowing defendants have not been
mer therein, RIGHLAND CANAL .
omém INC., "and- JELD CANAL ) _ .
' mm both Utah co ﬂarationo i

Ay W ." +
Defendants. ) . % }( "

‘l‘he &fm@t ‘Ourmison Irrigation Ooq:any, a Utah zorpor-
% ati.on, angwers the plaintiff's canplalnt filed herein as follows:
' ' PIRST DEFENSE v
5 X m 9101!1:1!&'- cmplai.nt fails to sui:e a cause of action
' agaimt the defend.nt ypon which relief cah be granted
- SECOND - DEFENSE ' '
_ S(nbificany auwering the allegationo of the plaintiff's
caq:lli.nt the defendant admits, alleges and denies a8 folltxva
1. Admite _tha allegations of - _paragr.aph 1.
2 Answering paragraph 2, the defandaﬂt alleges that
Gunnison Irrigation Ooepany is a Utsh corporatidn with its principal
place of buoimu at Oulnison Sanpete COunty, Utah. Highland Canal
Cow-ny mp and nwﬁem Canal Canpeny have hereatofore been
mer god {ntd’ tho d.ftadmt (Nnniodn Irrigation Cuquny
'y Aht};. tho allmtions of paragraph 3.
M. - Mh‘ pnngt-ph 4 of the todplaint the defendant
; auqu ch-t pa.o 198 of thc Bound odw of thé "Cox Del‘:ree" shows
_l decreed ri.;ht to mim-rlyetu Canal Coﬁmy as follows
‘ mm Fayette Canal pany, a maximum
of the water yielded the Sanpitch
riwr above the intersection of Gumnison Fayette Canal.

ad Senp Itch River after all prior rights are satisfied
above the saild intersection of Sanpitch River and the sai-
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Gunnison Fayette Canal, to be used from March 1 to
October 1 .on lands under the Gurnnisar: Fayctte Canal

system north of the Sampitch River."
Except as admited herein, the defendant denies each and
every other allegatian contained in paragraph 4 of the complaint
5. Answering paragraph 5 of the complaint, the defendant
alleges that page 167 of the bound copy of the "Cox Decree' shows
a decreed "highwater" right to Highland Canal Coampany, Inc., which
company has heretofére baen merged with the defendant, Cumnisom
Irrigation Company: _ & 0
"IRRIGATION: : :
"(c) 68 c.f.s. Priority: February 28, 1913,
- Application No. 1335, Certificate No. 293. Period of
Use: i1 1 o July 1. l;amts of Divergiom: (1) San-
pitch River at a point S. ees 17 minutes W. 541
eet from the NE corner O6f the SW% Of the NEX Sec. 32,
T. 16 S., R. 2 E. into the Highland No. _ ‘Canal.
"(2) Twelve Mile Creek at a point S. 46:degrees
48 minutes W. 750 feet fram the NE corner -of the SW
of the NE¥ Sec. 32, T. 18 8., R. 2 E.. into the Highland
No. Cenal. 1t is provided, however, that all of
the rights of the Highland Canal Canpany to the use of the
water .fram Senpitch River ahd its tributaries, Six Mile
Creek and Twelve Mile Creek are subjact to the right of
the Guimison-Fayette Canal Company to 25 c.f.s. out of
40 c.f.s. awarded to said OGunnison-Fayette Canal Company."
Excépé as adnited herein thé defendent denieés each and
every other allegation omitained in parsgraph-5 of the complaint,
6. Denies the allegations of paragreph 6.
7. Dentes thé allegacions Hf paregraph 7.
8. Denies tl’h‘-;alleggticms'of", paragraph 8.
. Denies the allegations of paragraph .
10. 'Denies the allegations of paragraph 10.

11.  Denies each and every allegstion contdited in para-

t,

graph 11. _
As @ third defebee, che defendmht hl;l.ega'a that the right
of the Gumia@-?ayétt’a‘ Canal Company fg 25.¢.£.9. out .n_t' the 40
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c.f.s. a‘urdéd to said Gumiom-l?ayette Canal C'onpany referred to
page 167 of the "C(u Decree”, paragrq)h (¢) (2), and 19 prior only
to the right of Hishllnd Canal Compeny, Inc. (now Gunnison Irri-
gation Coquny) to 68 c.f.s. as shown in paragraph OF of the
"cun Decres" at w 167 and the seid 25 ¢. f.o. 18 not superior to
any other right dect’&d to Highland Canal Company, Inc.
FWRTH DEFENSE

As a nepnrate affirmative fourth dnfense to the plain-
tiff's complaint, the. defendant alleges that eince the ertry of
the "Cox Dacree" 111 of ‘the perties to thie action and their pre-

~ decesgors, have om-:ruad the right of the Gufinison-Fayette Canal
'qunny to 25 ¢. f.l. aut of ‘the 40 c.f. o awvarded to said Qunnison-

Fayette Canal cmny as being sinply a "higtwater” priority
superior only to the mrd to Righland Canal Glonlpany, Inc. of 68
c.f.s., all as shown in paragraph (¢) of the "Cox Decree” at page
167 of the hound ¢opy thereof. |

FIFTH DEFENGE 2ot
As a further defense the defendant allegés that the
Ypriority” of Gmmiaan-!-‘ayette Canal Cowpany to the 25 ¢ . TE-

ferred to in par'grlph (c) (2) at page 167 of the "Cox Decree” is
ambigucus and cammot be interpreted without. e.xamini.ng the back-

ground circumstances and facts which led to the entry of the de-

cree with respéct to the foragoing, that interprecing the terms s~¢
provisions of the "Cox Decree"” in regard to tHe foregoing and in
the light of euch b.ckgramd circumatcnces and facts it is clearly
demonstrated that the right of the Ounn:lam-Fayette Canal Company
to the afnreuid 25 ¢. f.. out bf the 40 c.f.s. awarded to gaid

; GumisOn-Fayetpe C“I lhq)any is prior only to the mrd to Highla
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Canal Company, Inc 0!60 c.f.s., all as abown in paragraph (c) of
the "Cbx Decree’ at pege 167 of the bound copy thereof .

| WHEREFORE, the defendant prays that the plaintiff's com-
plaint be aunui«;' that it take mdthing m:aby; that. the Court

; bclare -the cfortn!.d tiﬂit of the ounniaon-Fayette Canal Company
to 25 c.f.s. out of the 40 c.f.s. syarded to 841d Gunnispn-Fayette
Canal Cazpa_ny to be prior only to the aforesaid award to Highland
Canal. Company (now Gunnison. Irrigation Company): of the 68 ¢.f.s.,
all as showm inparagroph (c) at page 167 of the bound edition of
the ""Cpx Decree’; th§t ti)e defendant be awarded costs incurred
hcteiﬁ in defending thh""ictioh and such othe.'r'#nd further relief
as to the Omrt seans jm and equiuble in: the praniaes

wdchummofmm: 1965.._.-
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&tt s for Defendant
Ee Building
Sllt Lake City, Utah
Hailed a copy dof the foregoing Anmr to Km Chamberlain,
Be crney #8r mamuff 76 South Main Street, Richfield, Utak.

this .. of Augunt‘ 1965. '

' MAM/es



